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MCAY/ORDER

Manoj Kumar Aggarwal (Accountant Member)

1. Aforesaid cross-appeals for Assessment Year [in short referred to as
‘AY’] 2009-10 contest the order of Ld. Commissioner of Income-Tax
(Appeals)-32, Mumbai, [in short referred to as ‘CIT(A)’] Appeal No. CIT(A)-
32/IT-410/ITO-20(3)(4)/2016-17 dated 20/07/2018. It is evident from
grounds of appeal that the sole issue that arises for our consideration is
addition on account of alleged bogus purchases. The legal grounds raised
by assessee challenging reassessment proceedings have not been pressed
by Ld. Authorized Representative for Assessee, during the hearing of the
appeals.

2.  We have carefully heard rival submissions, perused relevant material
on record and deliberated on various judicial pronouncements being relied
upon by both the representatives.

3.1 Facts on record would reveal that the assessee being resident
individual stated to be engaged in trading of hardware material, was
assessed for impugned AY u/s. 143(3) r.w.s. 147 on 21/11/2016 wherein
the income of the assessee was determined at Rs.18.20 Lacs, after sole
addition of alleged bogus purchases for Rs.14.95 Lacs as against returned
income of Rs.3.25 Lacs e-filed by the assessee on 19/09/2009 which was
processed u/s.143(1).

3.2 Pursuant to receipt of certain information from Sales Tax Department,

Govt. of Maharashtra / DGIT (Investigation), it transpired that the assessee
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obtained bogus purchases bills amounting to Rs.119.60 LacAs“js?:)mr(;;1 t;;ar_rﬁ);gr_:;
as 22 entities, the details of which have already been extracted in para-4 of
the quantum assessment order. Accordingly, the case was reopened as per
due process of law and statutory notice were issued u/s 143(2) and 142(1)
wherein the assessee was directed to substantiate the purchase
transactions.

3.3 The assessee defended the purchases by furnishing copies of
purchase invoices, bank statements evidencing payment to suppliers
through banking channels. However, notices issued u/s 133(6) to all the
entities, to confirm the transactions, were returned undelivered by the postal
authorities. The assessee failed to produce any of the suppliers but relied
on the documents furnished in support of the purchase transactions. The
assessee also failed to provide the latest addresses of the suppliers.
Finally, not satisfied with assessee’s submissions / explanations, the stated
purchases were treated as bogus purchases. Relying upon the decision of
Hon’ble Gujarat High Court in Simit P.Sheth (356 ITR 451), Ld. AO
estimated the additions @12.5% against these purchases which resulted
into an addition of Rs.14.95 Lacs in the hands of the assessee.

4. The learned CIT(A), after considering assessee’s submissions
including GP / NP rates reflected in various years, scaled down the
estimation to 5%. The said adjudication has given rise to cross-appeals
before us. The revenue is aggrieved by reduction in estimated additions
wherein the assessee is aggrieved by addition of 5% as sustained by Ld.
CIT(A).
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5.  After careful consideration of orders of lower authoArSisi?SesgegEedarQ;ﬁ;?
appreciating the arguments advanced by respective representatives, we are
of the considered opinion that there could be no sale without actual
purchase of material keeping in view the assessee’s nature of business i.e.
trading. Undisputedly the assessee was in possession of primary purchase
documents and the payments to the suppliers were through banking
channels. The assessee’s books of accounts were subjected to audit.
However, at the same time, the assessee miserably failed to substantiate
the purchases and failed to produce any of the suppliers to confirm the
transactions. Notices issued u/s 133(6) to all the entities elicited no
response and therefore, the primary onus casted upon assessee, in this
regard, remained undischarged.
6. The stated factual matrix, in our considered opinion, would make it a
fit case to make estimated additions to account for profit element embedded
in these purchase transactions to factorize for profit earned by assessee
against possible purchase of material in the grey / unorganized market and
undue benefit of VAT against such bogus purchases, which learned first
appellate authority has rightly done so. Finding the estimation of 5% to be
quite fair and reasonable, we find no reason to interfere in the impugned
order.
7. The Ld. AR has relied upon the decision of this Tribunal in Smt.
Kanjubala N.Parekh V/s ITO (ITA No.6198/Mum/2018dated 27/11/2019)
for the submissions that additions could not be sustained merely because

notices u/s 133(6) were unserved. However, upon perusal of the same, we
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find the same to be factually distinguishable since it was ?ﬁgssg?s\g?\r}i’?gr?
therein that proper enquiries were not conducted by Ld.AO, which is not the
case here. In our case, Ld.AO had issued notices u/s 133(6) to all the
entities which were never responded to by any of the suppliers. The
assessee failed to provide the latest whereabouts of any of the suppliers.
Therefore, the said case law could not come to the rescue of the assessee.

8. Both the appeal stands dismissed.

Order pronounced in the open court on 07" January, 2020.
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